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16 February 2018

Re: SOUTH AFRICAN POLICE SERVICE (“SAPS” or “the Service”) -
STANDING COMMITTEE ON PUBLIC ACCOUNTS (“SCOPA"” or “the
Committee”) MEETING HELD ON 29 NOVEMBER 2017 (“the
November 2017 SCOPA meeting”) - STATE INFORMATION
TECHNOLOGY AGENCY (SOC) LIMITED (“SITA SOC Ltd”) -
FORENSIC DATA ANALYSTS (PTY) LTD (“FDA”) - INDEPENDENT
POLICE INVESTIGATIVE DIRECTORATE (“IPID")




INTRODUCTION AND BACKGROUND

1. The purpose of this submission is to set the record straight regarding a
host of unfounded allegations of wrongdoing and incompetence
pertaining to SAPS, SITA SOC Ltd, Forensic Data Analysts (Pty) Ltd
("FDA") and its director, Keith Keating, and others, and to assist SAPS
in their truth-seeking and reporting duties to ensure that the continued
lawful commercial relationship between SAPS, SITA SOC Ltd and FDA
will continue to serve SAPS in the execution of the constitutional
mandate.

2. Following the suspension of legitimate orders and payments involving
FDA, without just cause, concerns are mounting that SAPS, and its
regulated agent SITA SOC Ltd, are at risk of being unduly and
unlawfully influenced to conduct themselves adversely towards the
legitimate interests and expectations of FDA.

3. FDA furthermore has reason to suspect it is being prejudiced through
administratively unfair conduct with regard to current procurement
instances, one of which awards was published today.

4. The subject matters addressed herein are extremely serious and
justifies urgent appropriate attention by affected stakeholders, as the
products and services provided by FDA are often mission-critical (i.e.

essential priority services).

EXECUTIVE SUMMARY
5. This submission will shortly address the following concerns and desired
outcomes to each:



II

II.

III.

Legal effect of IPID provisional investigation report: 25 Oct ‘17
Concern:

5.1. A provisional investigation report issued by the Head of
Investigations at IPID, and the recommendation purportedly
made therein to suspend business and payments to FDA, being
ultra vires, unlawful and invalid.

Demand statement:

5.2. SAPS as Constitutionally established organ of state is advised to

confirm the status of the recommendation by the IPID Head of

Investigations and to disregard invalid recommendations.

Legal effect of SCOPA meeting 29 November 2017
Concern:

5.3. Factually inaccurate statements presented during the meeting of
Standing Committee on Public Accounts: 29 Nov. 2017 (“the
November 2017 SCOPA meeting”) and a media release
purportedly issued by SCOPA oh 30 November 2017, being ultra
vires, unlawful and invalid.

Demand statement:

5.4. SAPS as Constitutionally established organ of state is advised to

confirm the status of the media statement issued by the

Chairperson of SCOPA and to disregard invalid instructions.

SITA SOC Ltd mandate standards ito SITA Act and SAPS SLA

Concern:

5.5. Defaults by SITA SOC Ltd to make payments that are lawfully
due to FDA, constituting unlawful breaches of duty and or

contract.




5.6. Breach of performance by SITA SOC Ltd as agent of SAPS
threatens to impair the ability of SAPS to execute its
Constitutional mandate.

Demand statement:

5.7. SAPS as principal is requested to establish the nature and to
investigate the validity of concerns, to diligently ascertain
whether the approach adopted by its agent towards noted

concerns is lawful, and to intervene if warranted.

IV. Training Administration Services schedule 2017/18
Concern:

5.8. The current suspension of TAS Administered priority training and
the possibility of failure to complete same within the 2017/18
financial year, which could adversely affect the annual
performance of SAPS in various respects and possibly constitute
financial mismanagement.

Demand statement:

5.9. SAPS is requested to clarify the official position on this matter
and or to reschedule training prior to the end of the current fiscal
period (i.e. before 31 March 2018).

V. Pending license renewal requirements
Concern:
5.10. Outstanding payments to FDA in respect of the SAPS annual
PCEM license and related monthly support services.
5.11. Unlicensed use of the software could give rise to a suspension of
access to the system, contractual remedies, and constitute

financial mismanagement.



VII

Demand statement:

5.12., Overdue payments must be made forthwith.

Administrative injustice suspected in bid: 19/1/9/1/65 TD
(17)
Concern:

5.13. FDA has submitted a bid during 2017 under bid no 19/1/9/1/65
TD (17).

5.14. On 14 February 2018 FDA was informed per email by Col Kekae
that the award of the bid will be published on 16 February 2018.

5.15. Despite FDA having submitted, to the best of our knowledge, a
compliant bid with reasonable prospects of being at least
shortlisted, FDA had not been contacted or visited for purposes
of a due diligence during the bid evaluation process.

5.16. If FDA finds reason to establish that it’s been unfairly prejudiced
throughout the bid evaluation and adjudication process, advice
will be obtained to intervene with appropriate legal action,
including the possibility to claim damages for harm caused.

Demand statement:

5.17. SAPS is requested to ensure that the bid evaluation and
adjudication process under bid no 19/1/9/1/65 TD (17) had been
administratively just.

5.18. FDA demands written reasons for the award of the bid to Lepton

Scientific in terms of section 5 of the Promotion of Administrative
Justice Act, and a copy of the record of decision, on the basis of
having been materially and adversely affected by the
administrative action to appoint Lepton Scientific and the refusal
to duly consider the FDA bid (see attached PAIA Application).



6. In this premise, the following matters will now be addressed through
additional detail: -

CONCERNS AND OUTCOMES SOUGHT

It is recorded and motivated herein below that:

Legal effect of IPID provisional investigation report: 25 Oct ‘17

=

6.2.

6.3.

6.4.

6.5.

Various media reports and others have cited a provisional* IPID
investigative report dated 25 October 2017; a copy of a
document purporting to be this report has been sent to FDA by
Mr Paul O'Sullivan.

In the provisional report, IPID’s Head of Investigations, Mr
Matthew Sesoko, purports to ‘recommend’ to SAPS that FDA

contractual payments must be suspended immediately and

arbitrarily.
FDA will address IPID directly in relation to this matter.

SAPS is respectfully advised to obtain legal counsel on the
validity or otherwise of this report and the status of the
recommendations contained therein, as read with the IPID Act.

It is trusted that SAPS will have been advised that IPID’s Head of
Investigations does not have jurisdiction to issue
recommendations of an administrative nature, and that SAPS is
under no duty to regard such a recommendation as lawful, valid

or binding.

' It is noteworthy that the eventual charge sheet that was issued
subsequent to this report specifically excluded Keith Keating.



II.

Legal effect of SCOPA meeting 29 November 2017

6.6.

6.7.

6.8.

6.9.

6.10.

6.11.

On 29 November 2017, SCOPA had traversed a series of issues
and concerns falling within the ambit of the Committee mandate,
to which various points could not be answered definitively by the
representatives of the various attending organs of state on the
day.

At times, particular emphasis was directed on the role of FDA as
supplier to SAPS directly or through SITA SOC Ltd. Hence, FDA's
interest herein.

FDA has noted the media release published under the auspices
of SCOPA dated 30 November 2017 wherein it is purported that
SAPS and SITA SOC Ltd are ‘ordered’ to suspend FDA awards
and contractual performance with immediate effect.

It is trusted that SAPS will have been advised that SCOPA does
not have jurisdiction to issue orders of such nature and that
media statements naturally have to reflect the official position of
the Committee.

Objections against the media statement and certain statements
made during the November 2017 SCOPA meeting are being
referred to the Secretary of the National Assembly along with a
request to the Chairperson of SCOPA to issue a correction
statement, to avoid unnecessary confusion.

Other objections against the content and minutes of the
November 2017 SCOPA meeting will also be presented to
SCOPA, which will include the letter to IPID referenced above

and possibly also this letter if advisable to do so.



III.

SITA SOC Ltd mandate ito SITA Act and SAPS SLA

.12,

6.13.

6.14.

6.15.

6.16.

FDA has been advised that SITA SOC Ltd’s role in respect of
SAPS ICT procurement is defined by the principles of agency and
regulated by law, which dictate that SITA SOC Ltd may not act
contrary to or outside of the parameters of its regulated
mandate.

The scope and standards of the SITA SOC Ltd mandate in
relation to SAPS are regulated by a strict legislative and
contractual framework, subject to inter alia sections 195, 205
and 217 of the Constitution, which require proactive compliance
to avert the risks that SAPS could be exposed to as a
consequence of undesirable deviations or fluctuations in the
predetermined service levels of goods and services supplied.
These risks alluded pertain to mission-critical products and
related maintenance or support services, which could threaten
the ability of SAPS to meet its operational requirements and
seriously impede on the execution of the public mandate.

SAPS thus has a direct and predominant interest in the
relationship between SITA SOC Ltd and FDA.

Furthermore, the 3 year Firearm Permit System (FPS) contracts
are to be executed by SITA SOC Ltd, as SAPS are now in
violation of the software license and are thus using unlicensed
software and services, as a direct consequence of SITA’s default.

Please take note of the following:

6.16.1. The Regulations published in terms of the SITA Act

prescribed that SITA SOC Ltd must promptly enter into



contracts following the issue of an award, as was issued in

the present matter.

6.16.2. SITA SOC Ltd is regarded to be in breach of duty which

6.17.

6.18.

6.19,

6.20.

6.21,

6.22.

could compel FDA to initiate legal action against SITA SOC

Ltd to enforce the rights of SAPS and FDA.
FDA has recently been compelled to place SITA SOC Ltd on
formal terms to execute its mandate towards SAPS lawfully and
reasonably, following non-payment of multiple due and payable
invoices relating to contractual services duly rendered to SAPS.
To date, SITA SOC Ltd has not taken any significant steps, nor
has it shown good cause to initiate review proceedings in respect
of any FDA awards or contracts.
FDA is diligently trying to avert the need for litigation, yet
compelled to protect the legitimate interests of FDA and the
public interests at stake.
FDA is concerned by the threat that SITA SOC Ltd may be
advised or adamant to act contrary to statute and specifically
also the Constitutional Court judgement in the State Information
Technology Agency SOC Limited v Gijima Holdings (Pty) Limited,
the principles of which must be applied to the facts of the
subject matter, if SITA SOC Ltd has found that FDA’s services
had been unlawfully procured (by SITA SOC Ltd).
It is trusted that SAPS will have been advised that appropriate
intervention may be required if the realization probability of
certain high impact risk factors prove to be increasing.
SAPS is requested to conduct a formal and thorough enquiry into
the suggestions and concomitant risks of impropriety by SITA
SOC Ltd, to resolve any disputes in accordance with the

provisions of the Intergovernmental Relations Framework Act or



IV.

other appropriate mechanisms, and to ensure that the
SAPS-SITA SOC Ltd mandate is strictly enforced by SAPS as

principal.

Training Administration Services schedule 2017/18

6.23.

6.24.

6.25.

6.26.

Priority scheduled TAS administered training must be completed
before the end of the current financial year 2017/18, i.e. 31
March 2018 if provided for as such in the SAPS Annual
Performance Plan and Budget, as read with the relevant
procurement policies.

This specifically urgent issue has been referred to the SAPS
National Commissioner and certain Divisional Heads and
Commanders in a separate communication.

SAPS officials affected by the content of this letter are
respectfully advised to obtain legal counsel on the potential
impact of jeopardising the SAPS Annual Performance Plan in
contravention of relevant legislation and section 205 of the
Constitution.

Suffice to say that specialized training is a critical non-negotiable
component of Human Resources Development and proper
administration of the Service, and that sound financial
management practices and procurement policies demand that
payments due during the current financial year be spent

according to approved budgets.



V. Pending license renewal requirements

6.27.

There is uncertainty on why outstanding payments due to FDA in
respect of the SAPS annual PCEM license and certain monthly

support services, have not been made:

6.27.1. Annual PCEM License Fee, which was due on 31 December

2017.

6.27.2. November and December 2017 Support and Maintenance

6.28.

invoices, which are due at the end of December 2017 and
January 2018, respectively.
The above statements on risks associated with non-payments of
licensing fees apply hereto, wherefore overdue payments must
be made forthwith.

VI. Administrative injustice suspected in bid: 19/1/9/1/65 TD (17)

6.29.

6.30.

6.31,

6.32;

FDA’s bid provided for an innovative and unique locally
developed product that was projected to reduce SAPS purchase
cost per unit (kit).

From the published award, it now seems as if the purportedly
preferred bidder only scored 20 points in the evaluation process,
with a price of more than 22% above the FDA offer.

Unless FDA has been disqualified from the bid process on a
legitimate basis, SAPS could risk that a significant series of
benefits may be forfeited if the FDA bid was not duly considered.
It is trusted that SAPS will be advised that FDA is entitled to

Constitutional rights pertaining to administrative justice and



lawful procurement processes, wherefore written reasons for the
administrative action to exclude FDA in favor of Lepton Scientific
are hereby requested.

6.33. SAPS is furthermore admonished to act lawfully in the execution
of the contract following the bid, which could pertain to a
suspension of an unlawfully awarded bid pending review
proceedings.

6.34. If it transpires that SAPS proceeds with the execution of the
contract contrary to the above principles, an interdict could
possibly be obtained to prevent further execution of the contract,
damages claimed for losses, and or officials help personally liable

for individual misconduct.

CONCLUSION AND PROPOSED WAY FORWARD

7. The above matters are serious and demand appropriate lawful
responses by the affected officials, failing which FDA could be
compelled to invoke legal recourse mechanisms.

8. FDA confirms the commitment to continue supplying to and supporting
the SAPS, including the specific undertaking to engage constructively
on any of the above towards effective resolution.

9. Your appropriate response hereto is kindly requested within six (6)

days, i.e. on/before close of business, Thursday, 22 February 2018.

Yours truly,
Forensic Data Analysts (Pty) Ltd
Pp: Authorised Board membér/ Keith Keating (CEO)



