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Honourable Secretary to Parliament, Chairperson and members of the SCOPA,

URGENT ATTENTION REQUIRED
PRIVILEGED CONTENT

SAPS AND SITA SOC LIMITED - PENDING INVESTIGATIONS INTO
PROCUREMENT IRREGULARITIES - LAWFUL AND AGREEABLE INTERIM
ARRANGEMENTS

Introduction and primary purpose of communication
1. FDA’s formal submissions to SCOPA dated 27 February 2018 and 8 March 2018 refers.

Directors: V. Mufamadi, K.W. Keating



2. The purpose of this communication is to summarize the essentials and propose a

workable way forward.

Brief summary of development of matter to date

3.

IPID have launched investigations into former Acting National Commissioner of Police, Lt
Genl Phahlane. These investigations were initially focused on SAPS suppliers Kriminalistik
and Crimetech, and later broadened to include, or shifted towards Forensic Data
Analysts ("FDA"). An interim investigation report was issued by IPID dated 25 October
2017, relating only to FDA. This interim report was shared with and widely reported on
by the media, as well as to SCOPA, SAPS and other organs of state with potential
interests. The interim report purported to recommend immediate suspension of all
payments to FDA by SAPS. None of the allegations levelled against FDA could be proven
on a prima facie basis to date, whereas compelling prima facie evidence to the contrary
were credibly presented by SAPS. Senior Counsel subsequently advised SAPS against

implementation of the recommendations.

National Treasury have purportedly authorised a forensic investigation in SITA SOC
Limited. The forensic investigation was initially focused on corruption and irregularities
within SITA SOC Limited, and later broadened to include, or shifted towards FDA. Initial
reporting to SCOPA on the findings against FDA were not substantiated nor sustained,
after detailed evidence on the matter were presented to Senior Counsel and advice
obtained. SITA SOC Limited reported to SCOPA that their investigations into FDA did not
provide a basis for dispute or review, and that Senior Counsel advised on the illegitimacy
to withhold administrative justice and to arbitrarily suspend contractual payments
lawfully due to FDA.

Based on the initial reporting on the above, SCOPA members were admittedly induced to
accept the purported findings; the findings suggested administrative justice must be

withheld and contractual payments lawfully due to FDA must be arbitrarily suspended.



6. The only remaining allegations (on 28 February 2018) were presented by IPID, without
any demonstration of proof and despite overwhelming indications of irregularities

transpiring from the IPID processes.

7. SCOPA instructed SAPS and SITA SOC Limited (on 28 February 2018) to report back to
the SCOPA on the official assessments of the matter and formal decisions taken
thereupon within 14 days (i.e. 14 March 2018), upon being informed of the underlying
national safety and security risks related to the interruption of contractual payments and
subsequent performance standards. SCOPA was compelled to insist on such reports after
significant presentations of rebutting evidence, admissions that final investigative
findings are yet inconclusive and thus pending, and reports on Senior Counsel advice as

aforesaid.

8. In the meantime, SAPS and SITA SOC Limited, acting under an instruction of SCOPA,
have persisted withholding of administrative justice and suspending contractual
payments lawfully due to FDA. FDA have directed formal communication to significant
stakeholders and initiated urgent High Court proceedings against SITA SOC Limited to
enforce contractual terms (hearing date 27 March 2018). If SAPS fail to ensure lawfully
due contractual payments are made to FDA, litigation will be initiated forthwith,

Legitimate expectations

9. It is legitimately expected that the formal reports to SCOPA, due on 14 March 2018, and
SCOPA’s legal counsel thereupon, will indicate that:

a. Both SAPS and SITA SOC Limited are legally compelled to act rationally and
lawfully, based on admissible, verified facts.

b. Investigations have either been concluded, without adverse findings against FDA,
or investigations have not yet been concluded, wherefore final advice,
determinations and formal decisions thereupon must necessarily be awaited.

c. Lawful processes must be followed at all times by organs of state.

d. Only admissible evidence may be relied upon in lawful forums and
decision-making structures.

e. Essential services continuity risks must be responsibly managed.



Interim arrangements proposed

10. Pending completion of investigations and finalisation of lawful processes that may follow

thereupon, organs of state should consider lawful execution of their Constitutional

mandates in accordance with the following principle framework:

a.

SAPS and SITA SOC Limited must ensure contractual payments that are lawfully
due to FDA are promptly made without unreasonable delay, and ensure that FDA
receive fair administrative justice.

National Treasury as custodian of public finances, generally, should oversee the
processes to be initiated and followed in respect of compliant procurement,
public expenditure, and alignment with national legislation and policies.

SAPS operational requirements must dictate the service demands giving rise to
procurement and public expenditure.

SITA SOC Limited must act within the parameters of its legislative mandate and
ensure procurement continuity to SAPS, lawful spending in terms of the SAPS
SLA and budget from time to time, abide by Constitutional Court and SCA
judgements regarding SITA contract management practices.

Intergovernmental relations must be managed and facilitated in terms of
Chapters 3 and 4 of the Intergovernmental Relations Framework Act.

Annual budgets must be spent as per approved allocations, typically prior to 31
March 2018.

Direct and indirect consequences of failure to accede to above reasonable requests

11. The continued unlawful conduct and the endorsement thereof by stakeholders will

suggest a systematic endorsement of potential misleading of Parliament through

inaccurate reporting and unlawful conduct through undue interference with legitimate

government administration.

12. Other plausible alternatives might be available and advisable, but should not detract

from the critically important factors informing this submission.



13. With regard to the alternative to the above demand to resolve on a fair and lawful way
forward:

a. FDA have been advised that the company’s interests in and rights to claim and
enforce contractual enforcement and administrative justice, should be weighed
against the public’s interest in receiving the benefits of its services supplied to
and through the state.

b. In light hereof, the National Assembly is called upon to formally indemnify FDA of
any and all liability that may ensue if essential public services are suspended in
response to suspended contractual performance (exceptio non adimpleti
contractus), if it is to transpire and be proven that the defaulting organs of state
have acted primarily by virtue of an instruction by SCOPA which was perceived

and endorsed as legitimate, despite evidence and legal advice to the contrary.
Way forward

14. Kindly respond formally to the above by Friday, 16 March 2018, and or ensure that SAPS
and SITA SOC Limited respond formally hereto. FDA's rights are reserved to refer this
matter to the Constitutional Court directly on an urgent basis for appropriate relief, or to

any other appropriate forum.

Forensic Data Anal
Per: Keith Keating (Director)

Yours truly,

Annexures A 27 Feb 2018 Letter to SCOPA
Annexure B 8 March 2018 Letter to Secretary to Parliament and SCOPA

Annexure C 8 March 2018 Letter to National Police Commissioner



